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CITBA in Action 
CITBA Participates in Successful Effort to stop CBP’s First Sale Proposal 
On April 1, 2008, CITBA submitted comments in response to CBP’s proposed elimination of 
the First Sale Rule. CBP’s new proposed interpretation would have, if adopted, 
reinterpreted 19 U.S.C. § 1401a(b)(1) so that the value of an importation involving a series 
of sales would be the value of the last sale prior to importation into the United States.  
CITBA’s comments to CBP indicated that this new proposed interpretation should not be 
adopted and was contrary to the judicial precedent set forth in E.C. McAffee Co. v. United 
States and Nissho Iwai American Corp. v. United States. See Attached CITBA Comments.  

 

CITBA Files Amicus Brief with Federal Circuit. 
On April 23, 2008, CITBA filed an Amicus Brief in United States v. National Semiconductor 
Corp., Ct. No. 2008-1195.  The brief argues that the Court of International Trade 
misinterpreted the Customs penalty statute and the intent of Congress. See Attached 
Amicus Brief.   

 

CITBA Elections 
The CITBA Annual Meeting and Dinner was held at the Harvard Club of New York on April 
29, 2008. The CITBA election of officers and directors was held at that time.  The list of 
new officers and directors is as follows: 

President:      Patrick C. Reed 

Vice President:     Michael S. O’Rourke 

Secretary:     James R. Cannon, Jr. 

Treasurer:     Munford Page Hall, II 

Chair, Continuing Legal Education  
and Professional Responsibilities Committee: Stuart M. Rosen 

 
Chair, Customs and Tariff Committee:  Michael E. Murphy 

 
Chair, International Trade Committee:  Joseph W. Dorn 

 
Chair, Judicial Selection Committee:  Gary N. Horlick 

 
Chair, Liaison with Other Bar Associations  
Committee:     John R. Magnus 

http://www.citba.org/
http://www.cit.uscourts.gov/
http://www.cafc.uscourts.gov/
http://www.cbp.gov/
http://www.bis.doc.gov/
http://www.treas.gov/offices/enforcement/ofac/
http://trade.gov/index.asp
http://www.usitc.gov/
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Chair, Meeting and Special Events  
Committee:     Beth C. Ring 

 
Chair, Membership Committee:   Kathleen W. Cannon 

 
Chair, Publications Committee:   Frances P. Hadfield 

 
Chair, Technology Committee:   Victor Mroczka 

 
Chair, Trial and Appellate Practice 
Committee:     Lawrence M. Friedman 

 
Past President:     Sandra Liss Friedman 

 

CITBA Export Control Subcommittee is Seeking Volunteers 
The CITBA board voted to form a new subcommittee focusing on issues related to export control and 
economic sanctions laws earlier this year. The subcommittee’s activities will include the following: 

- Acting as a liaison between CITBA and the lawyers and policy makers at the U.S. Government 
agencies;  

- Organizing seminars, workshops, and luncheons on export control and economic sanctions topics 
of interest to CITBA members; 

- Interacting with other bar associations and organizations active in the areas of export controls and 
sanctions regulations; and 

   - Submitting comments on proposed regulations and legal issues of interest to CITBA. 

 

Christine Savage of King & Spalding has agreed to act as the Chair of the subcommittee. If you are 
interested in volunteering to serve on the subcommittee or have ideas about what issues you would like to 
see the subcommittee address, please contact Christine via email at csavage@kslaw.com or telephone at 
(202) 626-5541. 

 

 

Employment Corner 
Are you looking for a new and exciting customs/international trade position?  Are you looking for energetic 
and intelligent candidates for your open customs/international position?  Check out CITBA’s Employment 
Corner at: http://www.citba.org/employment.htm. 

 

Pro Bono Opportunities 
The U.S. Court of International Trade has an ongoing need for attorneys who are able to serve as pro bono 
counsel for pro se plaintiffs in Trade Adjustment Assistance cases before the Court. There are two types of 
Trade Adjustment Assistance cases that call for pro bono representation. The first type arises when workers 
seek judicial review either after the U.S. Department of Labor’s negative determination on the original 
petition or after the U.S. Department of Labor’s negative determination on its reconsideration. The second 
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type of case occurs when the U.S. Department of Agriculture denies a petitioner’s claim seeking 
compensation for a decline in net farm income from one year to the next as a result of imports. The majority 
of these cases are filed by participants in the Alaska salmon industry and the Gulf Coast shrimp industry. 

If you would like to volunteer to serve as pro bono counsel or if you would like more information about the 
pro bono program, please contact: 

Donald C. Kaliebe 
Case Management Supervisor 
(212) 264-2031 
donald_kaliebe@cit.uscourts.gov 

You can also learn more about TAA by visiting the CITBA website (http://www.citba.org/announce.htm) and 
reading the Executive Summary of a course first presented at “What You Need to Know About Trade 
Adjustment Assistance Cases – From All Sides” sponsored by the U.S. Court of International Trade, the 
American Bar Association, and the Customs and International Trade Bar Association, in April, 2005.   

Additional and more detailed information can be obtained at the TAA Coalition web site 
(http://www.taacoalition.com), which includes a “Primer on TAA petition process,” among other informative 
materials. 

 

Laptop Searches by U.S. Customs 
By Peter A. Quinter and Caleb W. Sullivan 1 

 

With increasing frequency, international business travelers are being confronted with the distinct possibility 
that U.S. Customs and Border Protection ("U.S. Customs") may seize and extensively examine the content 
of laptop devices routinely carried across international borders. Business travelers, concerned in large 
measure about the security and protection of proprietary and personal information stored on laptops and 
other electronic devices are complaining about the justification and intrusiveness of these searches. Not 
surprisingly, such developments have led to the filing of lawsuits in some jurisdictions as to whether or not 
U.S. Customs' actions are constitutional and, if so, within the administrative authority of U.S. Customs. 

As a general rule, U.S. Customs has broad authority to conduct searches of the personal belongings of 
international travelers under the so-called "border search exception" to the Fourth Amendment. Although 
neither a warrant nor "probable cause” is required for routine searches of persons and belongings, the 
courts have clearly stated that more intrusive or non-routine searches must be based upon a reasonable 
and articulable suspicion of wrongdoing. Border searches in either case are generally subject to a 
reasonableness standard, which may involve a judicial determination that balances the intrusion into an 
individual's legitimate privacy and dignity interests against the Government's legitimate interest in the 
subject of the search. 

The constitutionality of border searches of laptop computers has been the subject of a limited number of 
court decisions. Judicial review in this area will undoubtedly increase as more cases are filed by 
international business travelers and their employers. To date, courts in at least two jurisdictions have upheld 
the search and analysis of laptop computers by the Government under the broad plenary power afforded to 
U.S. Customs pursuant to the border search doctrine. These decisions are consistent with U.S. Customs' 
stated position that computer devices are conceptually no different than other containers such as carry-on 
luggage, paper documents, handbags or miscellaneous other types of containers. As recently stated by the 
Public Liaison Office at U.S. Customs Headquarters in Washington, D.C., "[L]aptop computers may be 
subject to detention for violation of criminal law such as if the laptop contains information with possible ties 
to terrorism, narcotics smuggling, child pornography, or other criminal activity." 

In a recent, important case in California, a Federal District Court decided that the opening and examination 
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of confidential computer files by U.S. Customs was unreasonable, overly invasive, and violated the 
constitutional rights of an international business traveler and U.S. citizen who had arrived at Los Angeles 
International Airport from the Philippines. The Court concluded that the U.S. Customs officer failed to 
articulate a reasonable suspicion that the confidential information stored on the traveler's computer laptop 
and USB drive contained evidence of a crime. The Government's argument that suspicionless non-
destructive property searches by U.S. Customs are reasonable per se was rejected. Instead, the Court ruled 
emphatically that border searches of laptops and other electronic devices are unconstitutional under the 
Fourth Amendment unless supported by reasonable and articulable suspicion of criminal activity. 

Unfortunately, the United States Court of Appeals for the Ninth Circuit recently reversed the Federal District 
Court's decision in its entirety. The Court ruled that U.S. Customs may examine the electronic contents of a 
passenger's laptop computer and other electronic devices without any particularized suspicion of criminal 
wrongdoing. Moreover, the Court soundly rejected the argument that the search of laptop computers is 
fundamentally different from the examination of traditional closed containers, despite their unique capacity to 
store large quantities of confidential information. 

The possibility that U.S. Customs may confiscate and search the contents of a laptop in the possession of 
an international business traveler has significant implications with regard to the establishment of effective 
policies for the protection of business proprietary and personal information. This fact notwithstanding, a 
2006 survey by the Association of Corporate Travel Executives indicated that 87% of its members were 
unaware that U.S. Customs had the authority to examine the hard drive and other electronic media of 
travelers arriving at the United States border from abroad. 

Companies should instruct their employees to limit or omit personal data on electronic devices carried 
during travel - including financial and other information in which one might otherwise have a reasonable 
expectation of privacy. In addition, important data stored on the business traveler's laptop should be backed 
up on the company's system in the event U.S. Customs elects to retain custody of the laptop for a 
protracted period of time. Finally, business travelers may also wish to consider labeling programs and data 
on laptops in a generic manner to minimize the likelihood and extent to which U.S. Customs will conduct 
searches of important and sensitive information. Taking such precautionary measures will decrease the 
likelihood of laptop searches by U.S. Customs officers. 

 

1 Peter A. Quinter is a shareholder at Becker & Poliakoff  in Ft. Lauderdale, Florida. 
  Caleb W.  Sullivan is an attorney at Becker & Poliakoff  in Ft. Lauderdale, Florida 

 

 

Australian Government Rolls Out New Customs and Trade 
Legislation 
By Andrew Hudson 1 

Introduction 
The new Australian Federal Government has been busy introducing a variety of new legislation.  This 
includes two news Customs "amendment" Bills all containing provisions which had been before the last 
Parliament but which had lapsed when the last Federal Parliament was dissolved.  In addition the Federal 
Government has also introduced a new Bill to implement the Montreal Convention on liability for air 
transport of passengers and cargo.  The new Customs Bills and the Bill to implement the Montreal 
Convention were only introduced on 20 March 2008. 
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Customs Bills 
The new Customs Bills are the 

• Customs Legislation Amendment (Modernising) Bill 2008 

• Customs Legislation Amendment (Strengthening Border Controls) Bill 2008. 

Customs Legislation Amendment (Modernising) Bill 2008: 
The new Bill is intended to cover the following aspects. 

Update the licensing provisions for customs brokers so that a "nominee" customs broker will be able to work 
for more than one licensed corporate broker and lodge reports on their behalf.  This will formalize the role of 
the "locum customs broker" who at the moment, prepares reports for a variety of corporate customs brokers 
but who cannot lodge those reports.  This will place a focus on practices for contracting such "nominee" 
customs brokers who work for more than one licensed corporate broker in terms of working for competing 
entities confidentiality of contacts and propriety information. 

Modernize revenue collection provisions in the Customs Act and provide an ability to offset refund and 
drawback entitlements against duty liability.  Put simply this will include provisions to formalize Customs 
general right to recover customs duty for a period of 4 years in most cases – unless the CEO of Customs 
believes that the underpayment is due to fraud or evasion in which case Customs has an ability to go 
beyond 4 years to recover underpaid duty.   This overcomes some uncertainty regarding Customs ability to 
recovery customs duty where no prescribed time limits have been set in the relevant legislation. 

The provisions of this Bill will clearly have significant potential impact on those in industry. 

Customs Legislation Amendment (Strengthening Border Controls) Bill 2008: 
The general intention of the Bill is said to be to amend the Customs Act 1901 to strengthen Customs 
investigation and enforcement capabilities and make other amendments. 

More specifically the purpose of the Bill is to amend the Customs Act to: 

•  allow a person to surrender certain prohibited imports that have not been concealed; 

•  allow for the granting of post-importation permissions for certain prohibited imports; 

•  allow Infringement Notices to be served for certain offences including importing certain prohibited 
imports and border security related offences; 

•  enable Customs officers boarding a ship or aircraft to conduct personal searches for, and take 
possession of, weapons and evidence of specified offences. 

The provisions regarding the importation of certain prohibited imports are intended to create a new regime 
to give Customs flexibility when dealing with "prohibited imports".  It will not remove the ability to seize 
prohibited items and prosecute for prohibited imports.  However, it will provide alternative mechanisms to 
deal with certain (presumably low risk) items which are prohibited or for which required licenses or permits 
have not or could not have been secured before importation.  Customs will identify the relevant goods by 
way of regulation. 

Future of both Customs Bills 
As stated above, both Bills contain provisions which were in previous Bills.  Those Bills had been before 
Senate Inquiries and both sides of Parliament largely supported the provisions so it could be anticipated that 
they should pass without much further review and debate.   Those in industry will need to take care to watch 
the progress of both Bills and ensure that they are ready to implement them and to make clients aware of 
their provisions.   
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Implementation of the Montreal Convention 
The Civil Aviation Legislation Amendment (1999 Montreal Convention and other measures) Bill 2008 was 
also introduced into Federal Parliament on 20 March 2008.  As some may be aware, Australia is not a party 
to the Montreal Convention governing liability for international air carriers even though most of our 
international trading partners are parties to the Montreal Convention.  This has created an inconsistency 
between the use of the two Conventions especially given that the Warsaw Convention uses some out of 
date terminology.  Even though many parties have voluntarily agreed to be bound by the Montreal 
Convention and our Carriers Liability Act provides for higher liability limits for Australian international carriers 
than those provided under the Warsaw Convention, that inconsistency remains.  Having considered the 
various options, the new Government has resolved to accede to the Montreal Convention.  This will have 
the impact of prescribing new limits for injury or death to passengers or for damage or loss to baggage or air 
cargo or damage caused by delay in the scheduled arrival of a passenger, baggage and freight which 
occurs in the course of international air carriage.   

The adoption of the Montreal Convention would also provide for a "fifth jurisdiction" in which Australian 
citizens will have access to Australian courts to pursue claims in relation to flights to which the Montreal 
Convention applies.   

The legislation will allow for the limits to increase automatically as the limits are increased under the 
Montreal Convention.  This will require parties involved in international carriage of persons or cargo into 
Australia and to consider their insurance cover and trading conditions. 

International Trade Integrity Act (2007) 
This Act was passed by the previous Federal Parliament and has now come into effect.  The Act was one of 
the responses of the Federal Government to the Cole Royal Commission into the "Wheat for Oil" issues 
associated with the Australian Wheat Board.  The intention of the Act is to place more focus on trade in 
goods whose trade is prohibited or regulated by UN Conventions to ensure that no such goods are imported 
or exported from Australia.  To this effect, the Act includes new provisions which penalize parties involved in 
the import or export of goods subject to UN prohibitions without approvals or where the approvals have 
been secured by fraud or misleading deceptive comments.  Those subject to the Act will include importers 
and exporters involved with the relevant goods, but also those who assist in procuring the import and export 
of the goods which may bring in such parties as freight forwarders and customs brokers.  This will mean that 
freight forwarders and customs brokers will need to acquaint themselves with the terms of UN Conventions 
to ensure that they are aware of the trade in which goods is prohibited by UN Conventions and to seek 
appropriate warranties from their customers that appropriate licenses have been secured. 

 

1 Andrew Hudson is Partner at Hunt & Hunt in Melbourne, Australia. 
 

CITBA & Related News 
 

Upcoming Programs 
 

SAVE THE DATE –  

On Monday, June 23, 2008, the D.C. Bar International Law Section / International Trade Committee in 
cooperation with the ABA Section of International Law / Customs Law Committee and International Trade 
Committee and the Customs and International Trade Bar Association (CITBA) will present an Off-the-
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Record Luncheon Program with Tina Potuto Kimble, the Clerk of the U.S. Court of International Trade (CIT). 
The program will be moderated by Paul F. Brinkman, Alston & Bird LLP and Co-Chair, Customs Law 
Committee of the ABA’s SIL. 

Ms. Kimble will provide an update on developments at the CIT.  She will discuss proposed legislation that is 
expected to be introduced that would augment the CIT’s jurisdiction in a number of areas.  The proposed 
legislation would, among other things:  create new categories of decisions by U.S. Customs and Border 
Protection that would be subject to judicial review following a denied administrative protest; provide the CIT 
with the same powers to promote alternative dispute resolution as are currently possessed by U.S. District 
Courts; and give the CIT exclusive jurisdiction pertaining to the enforcement of administrative subpoenas, 
civil penalties relating to trade, and trade embargoes relating to public health and safety.  Ms. Kimble also 
will offer tips on effective advocacy before the CIT.  

 

On Thursday, October 16, 2008, CITBA will present a trial practice program focused on presenting 
evidence, laying foundations, qualifying experts, raising objections, etc. The program will be held at the CIT 
in New York.  Judge Evan J. Wallach will preside over the event. 

 

International Law Weekend 2008 
On October 16-18, 2008, the American Branch of the International Law Association will again hold its annual 
International Law Weekend in New York, featuring numerous panels, a distinguished keynote speaker, 
receptions, and the Branch’s annual meeting.  International Law Weekend 2008 will take place at the 
Association of the Bar of the City of New York.  The Weekend’s overall theme is “The United States and 
International Law:  Legal Traditions and Future Possibilities.”    

 

Get Involved with CITBA - Join a Committee 
CITBA Members are encouraged to participate in CITBA activities, including joining one or more of its 
standing committees.  If you have any questions, comments, or suggestions about CITBA's activities in 
general, please contact CITBA President Patrick Reed at pcr@simonswiskin.com.  If you are interested in a 
specific committee, please contact the Committee Chair specified below: 

 

Continuing Legal Ed.  Stuart M. Rosen 
and Prof. Resp. stuart.rosen@weil.com 
 
Customs and Tariffs          Michael E. Murphy 
 Michael.E.Murphy@BAKERNET.com 
  
International Trade Joseph W. Dorn  
 jdorn@kslaw.com 
 
Judicial Selection Gary N. Horlick 
 gary.horlick@wilmerhale.com 
 
Liaison with Other  John R. Magnus 
Bar Associations  john.magnus@starpower.net 
 
Meetings and  Beth C. Ring 
Special Events    bring@strtrade.com 
 
Membership  Kathleen W. Cannon 
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 Kcannon@kelleydrye.com  
 
Publications  Frances P. Hadfield 
 fhadfield@gdlsk.com 
 
Technology  Victor Mroczka 
 vmroczka@velaw.com. 
 

        Trial and Appellate  Lawrence M. Friedman 
Practice  lfriedman@barnesrichardson.com   

 

Membership 
Not a CITBA member?  Apply for membership now!  CITBA offers different membership 
levels - active, associate and retired/student.  For additional information, check out the 
CITBA website http://www.citba.org/member_app.htm   

Are you already a member, but late in paying your dues?  Get current today and enjoy the 
benefits of membership.  Contact Page Hall at hall@adduci.com for details. 

 

Please send questions or comments about this Newsletter to: Frances P. Hadfield at 
fhadfield@gdlsk.com. 

The CITBA Quarterly 
Electronic Newsletter is 
published as a free 
service for members of 
the Customs and 
International Trade Bar 
Association.  The 
Newsletter is for general 
information only and is not 
legal advice for any 
purpose.  Neither CITBA 
nor Grunfeld, Desiderio, 
Lebowitz, Silverman & 
Klestadt, LLP 
assume liability for the 
accuracy of the 
information provided.  
 
SUBSCRIBE/ 
UNSUBSCRIBE:  Send 
requests to subscribe/ 
unsubscribe to:  Frances 
P. Hadfield, CITBA 
Publications Chair at 
fhadfield@gdlsk.com 

Copyright © 2008 CITBA.  
This Newsletter may be 
redistributed in its entirety. 
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FOR THE FEDERAL CIRCUIT
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UNITED STATES,

Plaintiff-Appellee,

v.

NATIONAL SEMICONDUCTOR CORPORATION,

Defendant-Appellant.
__________________________________________________________________

APPEAL FROM THE
COURT OF INTERNATIONAL TRADE 
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__________________________________________________________________
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Patrick C. Reed, Attorney for
Amicus Curiae

220 Fifth Avenue, Suite 900
New York, New York   10001
Tel.:  212-684-5656
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CERTIFICATE OF INTEREST

Counsel for amicus curiae the Customs and International Trade Bar Association

certifies the following: 

1. The full name of every party or amicus represented by me is:  Customs and

International Trade Bar Association. 

2. The name of the real party in interest represented by me is: Customs and

International Trade Bar Association. 

3. All parent corporations and any publicly held companies that own 10 percent

or more of the stock of the party or amicus represented by me are:  None.

4. There are no such corporations as listed in paragraph 3. 

5. The names of all law firms and the partners or associates that appeared for the

party or amicus now represented by me in the trial court or agency or are expected to

appear in this court are:  Patrick C. Reed, Vice President, Customs and International

Trade Bar Association (also of counsel to Simons & Wiskin).  

April 23, 2008

______________________
Patrick C. Reed
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IDENTITY AND INTEREST OF AMICUS CURIAE

The Customs and International Trade Bar Association (CITBA) is a bar

association composed of lawyers engaged in the practice of customs and international

trade law before this Court, the United States Court of International Trade, and the

federal departments, agencies, bureaus, and officials responsible for administering

those laws.  CITBA’s mission as set out in its charter includes seeking improvements

in the legal system and facilitating the administration of justice under the customs and

international trade laws.  To this end, CITBA regularly files amicus curiae briefs in

important customs and international trade cases.  E.g., United States v. Mead Corp.,

533 U.S. 218 (2001) (CITBA amicus curiae in the Supreme Court), on remand, Mead

Corp. v. United States, 283 F.3d 1432 (Fed. Cir. 2002) (CITBA amicus curiae in this

Court).  

CITBA has moved for leave to file an amicus curiae brief in this case because

the case presents important issues for the interpretation and application of the main

customs penalty statute, 19 U.S.C. § 1592.  CITBA’s Board of Directors authorized

the filing of this brief by a unanimous decision on February 26, 2008.  CITBA

supports the position of defendant-appellant National Semiconductor Corporation

seeking reversal of the lower court’s judgment.  
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ARGUMENT

I.  The Standard of Review. 

This Court reviews the Court of International Trade’s legal determinations

without deference and reviews its calculation of the amount of civil penalties for abuse

of discretion.  E.g., United States v. National Semiconductor Corp., 496 F.3d 1354,

1359 (Fed. Cir. 2007) [NSC IV].   An abuse of discretion occurs if the trial court’s

decision was clearly unreasonable, arbitrary, or fanciful; if it was based on an

erroneous construction of the law or on fact findings that are clearly erroneous; or if

the record contains no evidence on which the trial court could have rationally based

its decision.  United States v. Ford Motor Co., 463 F.3d 1267, 1285 (Fed. Cir. 2006).

Arbitrariness includes a decision maker’s “reli[ance] on factors which Congress has

not intended it to consider … .”  Motor Vehicle Manufacturers Ass’n v. State Farm

Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983) (describing circumstances in which an

agency rule normally would be arbitrary and capricious).  

For the reasons explained below, the lower court committed an error of law by

misinterpreting the customs penalty statute and committed an abuse of discretion by

basing its calculation of the penalty on an erroneous construction of the law and by

relying on a factor Congress did not intend it to consider.  The lower court’s
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misinterpretation of the customs penalty statute also led it to commit an error of law

by awarding pre-judgment interest.  

II. The Lower Court Misinterpreted The Customs Penalty Statute And
Abused Its Discretion By Awarding The Maximum Allowable Penalty.

A.  When Congress Enacted The Penalty Statute in 1978, The Non-
Penalty Customs Statutes Did Not Entitle The Government To
Receive Any Interest On Underpayments. 

 
The lower court’s decision awarding the maximum allowable penalty was

erroneous because Congress, when it enacted the customs penalty statute in 1978, did

not intend the penalty to compensate the government for lost interest.  This is because

the customs statutes in existence at the time did not allow the government to receive

any interest on underpayments.  

The language of the customs penalty statute should be interpreted to reflect

congressional intent “at the time Congress enacted the statute.”  Amoco Production

Co. v. Southern Ute Indian Tribe, 526 U.S. 865, 873-74 (1999); accord, e.g.,

Ngiraingas v. Sanchez, 495 U.S. 182, 187 (1990) (stating that “[w]e seek . . . indicia

of congressional intent at the time the statute was enacted”); District of Columbia v.

Carter, 409 U.S. 418, 425 (1973) (“Any analysis of the purpose and scope of [42

U.S.C.] § 1983 must take cognizance of the events and passions of the time it was

enacted.”).  
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In this case, the statutory language in issue was enacted in 1978.  See Customs

Procedural Reform and Simplification Act of 1978, Pub. L. No. 95-410, § 110(a), 92

Stat. 888, 893-896 (amending Tariff Act of 1930 § 592, 19 U.S.C. § 1592); id. at 895

(adding new subsection (c)(4), including the current language “any monetary penalty

to be assessed … shall not exceed ... the interest … on the amount … of which the

United States is … deprived … .”).  

In 1978, the customs statutes did not provide for the government’s collection

of interest if an importer had underpaid the required duties, taxes, or fees.  Congress

did not enact the first statute assessing interest on amounts owed under the customs

laws until 1984.  See Trade and Tariff Act of 1984, Pub. L. No. 98-573, § 210(a), 98

Stat. 2948, 2977 (adding new subsection (c) to Tariff Act of 1930, § 505, 19 U.S.C.

§ 1505).  

The legislative history of the 1984 provision explained that, in existing customs

law at the time, “[i]f it is determined that additional or increased duties are due [above

those deposited on entry], … . no interest on such amounts owed can be assessed.”

S. Rep. No. 98-308, 98th Cong., 1st Sess. 67 (1983), reprinted in 1984 USCCAN

4910, 5026.  The legislative history candidly acknowledged that “with the current high

interest rates prevailing throughout the country, it is anticipated that any normal

business entity, legally able to delay payment of large sums of money without interest,
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would take advantage of that opportunity.”  Id. at 68, 1984 USCCAN at 5027.  To

foreclose that opportunity, the 1984 statute changed the law “by adding a new

paragraph which would prescribe [that] … if [amounts owed are] not paid within 30

days after that [due] date, interest would be assessed ….” Id. at 66, 1984 USCCAN

at 5025.  

Subsequently, in 1993, Congress enacted the current customs interest statute to

replace the version enacted in 1984.  See North American Free Trade Implementation

Act, Pub. L. No. 103-182, § 642 (1993) (amending Tariff Act of 1930 § 505, 19

U.S.C. § 1505, by replacing existing provisions with new language).  

Although Congress enacted a statute providing for interest on amounts owed

under the customs laws in 1984 and amended it in 1993, Congress never amended the

section 1592 customs penalty statute to reflect that today the government is entitled

to collect interest on unpaid amounts under the customs statutes applicable to

everyday transactions in non-penalty contexts.  Subsection (d) still provides that the

government will recover the unpaid “duties, taxes, and fees” without interest.  See 19

U.S.C. § 1592(d).  And, as this Court observed in NSC IV, “[t]here is nothing in the

statutory language providing for the recovery by Customs of non-penal compensatory

interest in an action to collect an interest penalty pursuant to section 1592(c).”  NSC

IV, 496 F.3d at 1360.  
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Accordingly, a court calculating the appropriate mitigated penalty under section

1592(c)(4) should do so in a manner consistent with Congress’s understanding, at the

time the penalty statute was enacted in 1978, that the government ordinarily did not

recover any interest on amounts owed under the customs statutes.  

B. The Lower Court Violated Congressional Intent By Assuming
That The Penalty Statute Is Intended To Compensate The
Government For Lost Interest On Underpayments. 

Instead of considering the intent of Congress at the time it enacted the customs

penalty statute in 1978, the lower court adopted a teleological interpretation designed

to accomplish the court’s assumption that “adequate compensation to the treasury for

the interest on the underpayments is the primary objective of this penalty action.”

United States v. National Semiconductor Corp., __ CIT ___, Slip Op. 06-90 (Ct. Int’l

Trade June 16, 2006) [NSC II], rev’d, NSC IV, 496 F.3d 1354.  In the lower court’s

decision on remand, the court reiterated its interpretation that “[o]ne facet of this civil

interest-only penalty is a form of compensation … .” United States v. National

Semiconductor Corp., __ CIT ___, Slip Op. 07-178, at 2 (Ct. Int’l Trade Dec. 12,

2007) [NSC V].  And so it ruled that “since … the ‘penalty’ here merely amounts to

the amount of interest on the underpaid amount … , a monetary penalty of less than

the full amount authorized by law … would … leave what amounts to, in effect, the
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interest earned on an ‘unauthorized  loan’ (the unpaid [fees]) in the hands of the

defendant and encourage non-compliance.”  Id., Slip Op. 07-178, at 3.    

Contrary to the lower court’s interpretation, compensating the government for

“lost” interest on the underpayment is a factor that Congress did not intend a court to

consider in determining the amount of the penalty.  The lower court’s interpretation

overlooks that Congress enacted section 1592(c)(4) at a time when the government

could not “lose” interest on customs underpayments because it was not entitled to

receive interest.  See supra Point II(A).  Nothing in the congressional committee

reports on the 1978 legislation suggests that interest-based maximum penalty was

intended to compensate the government for “lost” interest on the unpaid amounts.  See

H.R. Conf. Rep. No. 95-1517, 95th Cong., 2d Sess. 10 (1978) (“If a nonfraudulent

violation is voluntarily disclosed, the penalty could not exceed the amount of interest

accruing on the underpayment.”); S. Rep No. 95-778, 95th Cong., 2d Sess. 19 (1978)

(same language); H.R. Rep. No. 95-621, 95th Cong., 1st Sess. 17 (1977) (“If the

violation disclosed resulted from negligence or gross negligence, the maximum

penalty is the interest on the amount of lawful duties of which the United States shall

or may be deprived . . . . ”).  Instead, Congress chose interest as the basis for the

maximum allowable penalty under section 1592(c)(4) without regard to compensation.

From the perspective of 1978, an interest penalty represented substantial higher
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maximum liability on importers than they would face in non-penalty situations under

the laws governing everyday customs transactions.  

Furthermore, the lower court’s preoccupation with compensating the

government for lost interest inevitably implies that a section 1592(c)(4) penalty should

never (or perhaps rarely) be reduced below the amount of interest on the

underpayment, since otherwise the government would never receive full time-value

compensation.  But a policy of automatically assessing the maximum penalty directly

contradicts the intent of Congress as expressed in the 1978 legislative history:

The committee expects the Customs Service to examine the
circumstances surrounding each offense before determining the amount
of penalty assessed in a penalty claim.  The maximum penalties in the
revised section 592 are ceilings.  Customs should not automatically issue
a penalty claim for the maximum amount in each case.  Further, the
committee emphasizes that the appropriateness of the amount of the
penalty is a proper subject for judicial review under new section 592(e).

S. Rep No. 95-778, supra, at 21 (italics added).   Thus, the lower court’s evaluation

of whether a penalty compensates the government for lost interest undermines

Congress’s intent to use interest as the basis for the maximum allowable penalty under

section 1592(c)(4) and, then, not to assess the maximum penalty automatically but to

allow mitigation based on the circumstances of each offense.  

In sum, Congress did not include any provision in section 1592 as enacted

allowing the government to recover compensatory interest in penalty cases, and since
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then it has not approved any amendment providing for such interest.  Because the non-

penalty customs statutes existing in 1978 did not allow the government to recover

interest on underpayments, “lost” interest is not a factor Congress intended a court to

consider in determining the amount of a penalty under section 1592.  Under the

circumstances, the lower court’s fundamental error is that it improperly tried to

“supply by creative interpretation the necessary clear direction [to award interest] that

Congress omitted.”  U.S. Shoe Corp. v. United States, 296 F.3d 1378, 1386 (Fed. Cir.

2002) (quoting Kalan, Inc. v. United States, 944 F.2d 847, 850 (Fed. Cir. 1991)) (also

stating that in the absence of a statutory interest provision “a judge-fashioned remedy

… would be an abuse of discretion.”), cert. denied, 538 U.S. 1056 (2003); accord IBM

Corp. v. United States, 201 F.3d 1367, 1374-75 (Fed. Cir. 2000), cert. denied, 531

U.S. 1183 (2001).  In Kalan, this Court denied interest on refunds of excess duties

deposited at the time of entry, because the applicable statute only provided for interest

on refunds of increased or additional duties assessed after entry on liquidation.  In

IBM, this Court denied interest on refunds of harbor maintenance taxes on exports,

because the applicable statutes only provided for interest on refunds of taxes on

imports.  And in U.S. Shoe, this Court denied interest on refunds of harbor

maintenance taxes on exports based on constitutional or equitable grounds in the

absence of statutory authority.  
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The decisions denying interest to taxpayers in U.S. Shoe, IBM, and Kalan rest

on the lack of an unambiguous statutory waiver of sovereign immunity.  See U.S.

Corp., supra; IBM Corp., supra; Kalan, Inc., supra.  Here, the judge-fashioned

creative interpretation awarding compensatory interest to the government in the

absence of a necessary statute should be reversed under the equally valid legal

principle  that revenue statutes “‘are construed most strongly against the government,

and in favor of the subjects or citizens, because burdens are not to be imposed, nor

presumed to be imposed, beyond what the statutes expressly and clearly import.’”

Anhydrides & Chemicals, Inc. v. United States, 130 F.3d 1481, 1485 (Fed. Cir. 1997)

(citing United States v. Wigglesworth, 28 F. Cas. 595, 596-07 (C.C.D. Mass. 1842)

(per Story, J.))

III. The Lower Court Committed An Error Of Law By Awarding
Prejudgment Interest. 

The lower court’s decision awarding prejudgment interest was improperly

tainted by its misinterpretation of the customs penalty statute and its misunderstanding

of congressional intent in 1978.  The lower court made it clear that its award of

prejudgment interest would “‘serve to compensate for the loss of the use of money

....’” and that it “agree[d]” with the government that “the defendant … remains

indebted to the extent that the government has, to date, been deprived of the time-
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value of the funds demanded in its 1592(c)(4) notice to the defendant.” NSC V, Slip

Op. 07-178, at 6 & 7.  

By seeking to compensate the government for the time-value of the funds, the

lower court again contravened Congress’s intention, as reflected both in the penalty

statute as enacted in 1978 and in the absence of subsequent amendment, not to provide

for an award of compensatory interest to the government under the section 1592

customs penalty statute.  See supra Point II.  Accordingly, the lower court’s award of

prejudgment interest was erroneous as a matter of law.
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CONCLUSION

For the reasons set out above, as well as for the reasons set out in the Brief of

appellant National Semiconductor Corporation, amicus curiae CITBA respectfully

supports the appellant’s request that the Court vacate the lower court’s judgment and

remand the case for further proceedings consistent with this Court’s opinion.  

Dated:  April 23, 2008
  New York, New York
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